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Bequest for NRED Advisory Opinion
NRS 116 HOA nonjudicial foreclosure of FHFA property

Questions:

QUESTIONS: NRED Advisory Opinion:

I. To what extent does the Nevada Supreme Court’s order to pre-empl NRS 116 in the case Saticoy Bay v. Fed. Nat'l Mortg. Ass’n (2018),
limit the statutory authority of a Nevada Homeowners Association to attach and perfect liens and super-priority liens 10 Federal Housing
Finance Agency (“FHFA™) property or to enforce paymemt by non-judicially foreclosing property financed by the Federal Housing
Finance Agency (FHFA) when FHFA does not consent to such action?

2. What is the legal process for HOA's altempting 1o setile disputed claims against homeowners for alleged unpaid HOA asscssments,
breach of contract involving CCR's or maney damages?

3. What “Remedies” (NRS 116.1114) exist under Nevada law to compensate homeowners for damages related 10 the non-judicial
forcclosure of FHFA property, bascd on the HOA’s false representations of the “character, amount or legal status™ of claims, or the
HOA’s actions to cnforce payment by non-judicially foreclosing and selling FHFA property that constitwie an “action which cannot
legally be taken™ ?
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02-03-2022

VIS PINION

Petitioncr: Sarah Witt
7060 North Eula St.
Las Vegas Nevada 82149
(702) 232-3333

Dear NRED Commissioners,

Plcase allow this lelter to serve as a formal request to the Nevada Real Estate Division (“"NRED™) for an Advisory Opinion pursuant 1o NRS
116.623 (5)(a)-(b). I am asking the Nevada Real Estate Division 1o address the questions presented below regarding a Homeowner Association's

(“HOA") legal authority to non-judicially foreclose FHFA property pursuant to recent rulings by the Nevada Supreme Court and applicable Nevada
statutes.

The purpose of this request is to obtain clarification for HOA's and homeowners in navigating the process for handling potential disputes over HOA
assessments, fees, fines, costs of collection, attomey fees. and other charges which are breach of contract and/or money damages claims.

1. To what cxtent does the Nevada Supreme Court’s order 1o pre-empt NRS 116 in the case Saticoy Bav v, Fed, Nat'l Mortg. Ass'n (2018),
limit the statutory authority of 2 Nevada Homeowners Association 10 attach and perfect liens and super-priority liens to Federal Housing
Finance Agency ("FHFA™) property or 1o enforce payment by non-judicially foreclosing property financed by the Federal Housing
Finance Agency (FHFA) when FHFA does not consent 1o such action”

2. What is the legal process for HOA's altempling to settle disputed claims against homeowners for alleged unpaid HOA assessments,
breach of contract involving CCR’s or money damages?

3. What “Remedies” (NRS 116.1114) exist under Nevada law to compensale homeowness for damages refated to the non-judicial
foreclosure of FHFA praperty, based on the HOA's false representations of the “character, amount or legal status™ of claims, or the
HOA's actions lo enforce payment by non-judicially foreclosing and selling FHEA. property that constitute an “action which cannot
legally be taken™ 7

Is the HOA's non-judicial foreclosure of FHFA property based on valid statutes?

In Saticay Bay v. Fed. Nas't Mortg. Ass'n. 417 P3d 363 (2018), the Nevada Supreme Court ordered the pre-emption of NRS 116. The court
specifically held the “Federal Foreclosure Bar invalidates any purparted extinguishment of a regulated entity’s property interest while under the
FHFA’s conservatorship unless the FHFA affirmatively consents.” Furthermaore, the Court held that the Federal Foreclosure Bar implicitly pre-
empis NRS 116, Prior to the Nevada Supreme Courts pre-emption of NRS 116, federal law and state faw were in conflict. Federal law overrides
state law when the laws conflict. The issues raised by the Nevada Supreme Court’s holding are the following:

1. What s the effect of the Nevada Supreme Courts pre-cmption of NRS 11631167

2. Is the non-judicial foreclosure of FHFA property based on a valid statute?

3. What procedure is requircd of an HOA making the decision to take action proceeding (o foreclose on a property under FHFA
conservatorship?



NRS 116.4117; NRS 38310 HOA's are required 1o submit disputed claims for mediation

Assuming, for the sake of argument, the Nevada Supreme Court’s pre-emption of NRS 1163116 doces not void the statute with regard to the HOA's
legal authority 1o attach and perfect liens and super priority licns and non-judicially foreclose of FHFA property. This petition will cominue by
discussing NRS 116.4117 and NRS 38310 and the homeowners disputed claims for breach of contract and money damages. HOA’s are required 10
submit disputed claims to NRED for NRS 38 mediation before the HOA can proceed with any ‘civil action for damages® or “other appropriate
relief”. Public policy favers mediation of claims before the adjudication of claims. NRS 38310 requires mediation or arbitration for disputed claims
based on the homeowners alleged breach of the Covenants, Conditions and Restrictions ("CCR'S™). or money damages. ( See Nevada Supreme
Court decision Hanun v, Arrowereek HOA, (2008)),

1. What is the proper procedure for 1 HOA to follow when the homeowner disputes charges for assessments, breach of CCR's or money
damages and refuses to pay?

2. What obligation does a HOA have to mediate/arbitrate disputes raised by a homeownes? ( including the homeowners requests for
compliance with statutory requirements under NRS 38 and 649375, accounting and payment records, proof of consent by FHFA to
foreclose.)

NRS 649375 HOA's taking action to enforce payment without a court order.

Nevada law prohibits HOA community managers and collection agencies from 1aking action 1o enforce payment on a claim without a court order
(NRS 649.375). This statute apphes to collection agencies, community managers and HOA's employing collection agencies and the HOA's board
of directors.

1. Do Nevada HOA’s have legal authority to non-judicially foreclose FHFA property
Bused on disputed claims without NRS 38 mediation and a court order ?

2. Are Nevada HOA's subject to NRS 649370 and §16926(6) which specifically prohibits
non-judicial foreclosure of property protected by other laws?

NRS 649.37¢, Homeowner rights and Nevada’s Fair Debt Collection Practice Act.

Nevada's Fair Debt Collection Act (649 370) specifically prohibits non-judicial foreclose when the property is protected from foreclosure by other

law.( §16921(6))

HOA's and collection agencies are prohibited( 649.379) from making false representations of the “character, amount and legal status™ of the debis
they are atempting 1o collect from a homeowner, Nevada laws are intended to protect consumers ageinst abusive debt collection practices. Nevada
HOA's, HOA community managers and callection agencies are prohibited {rom threatening to take any action that cannot legally be taken. Threats
to adventise, foreclose or sell a homcowners property to enforce payment on a disputed claim without NRS 38 mediation and a court order
providing legal authorily to take specific action against a homeowner or their property is oppressive, unfair and the essence of what most people
would agree 1o be abusive debt collection practices.

1. What recourse is available to o homeowner disputing claims related to the CCR's whose praperty is under FHFA conservatorship and has
been non-judicially forectosed on by a HOA?

[ believe that an Advisory Opinion on the above mentioned issues will serve 1o assist HOAs and homeawners alike in navigating this complex area
of law. Further, an Advisory Opinion will assist HOAs and homeawners by providing the proper procedure for an HOA foreclosure and methods
for handling disputes prior to unnecessary litigation, specifically in regards 1o FHFA propertics.

1 appreciate the time and cffort taken to review these issues For convenience, | have included additional information to assist in review of the legal
issues. If you have any questions, please feel free 1o contact me at (702) 232-3333.

I am not a party to any ongoing administrative proceedings, civil or criminal case(s) involving NRS 116, NRS 38, NRS 649.
Kind regards,

Saxal WX

Sarah Witt



Nevada Statutes, Nevada Supreme Court Opinions and Statutory Hislory

Statutes:

NRS 116, NRS 1§6.3116 ( Pre-empted statute), NRS 116 3116, NRS 116 4117, NRS 1163103, NRS F6.1114,NRS 116623,
NAC 116470, NAC 116.405

NRS 649, NRS 649.370, NRS 649375

NRS 38, NRS 38310, NAC 38350

Nevadn Supreme Court Coses;
NRS 38 Mediation:

Hamun v Arrowcreek Homeowners Association, No. 47763, May 15, 2008
McNight Family LLP v Adept Management { Oct 3,2013)

Fair Debt Collection Cases:
Calvert v Alessi Koenig LLC 2013 WL 3833053,

Karimova v. Alessi & Koenig, Lic.

Nevada Constitution Aticle ), section 3 ; The right to a trial;
Cheung v District Ct. 2005 No. 42212,
Aftercare of Clark County v Justice Cr. 1.23. 2004 N0, 38625, 38626

NRED Advisory opinion, Super-priority Liens” 13-01, (Dec.12, 2012)
State of Nevada Department of Business and Industry v, Nevada Association Services, e

Hurizons at Seven Hills HOA v IKON Holdings, Nevada Supreme Court No. 63178, April 28,2016,

Federal Foreclosure Bar Pre-ermpts NRS 116:
Saticoy Bay LLC 9641 Christine View v Federal National Mortgage Assoc. 134 Nev 270 (2018)

NRED received requests for information regarding validity of NRS 116 with regard to FHFA property bascd on the cases Saticoy Buay LLC 9641
Christine View v Federal National Morigage Asvoc. 134 Nev. 270 (2018) and Berezovsky v. Moniz No. [6-15066 , (08.25-2017. Separately an initial
petition for an Advisory Opinion requesting NRED (o address NRS 116 HOA non-judicial foreclosure of FHEA property. This petition for an
Advisory Opinion was based on the concerns that Nevada HOA''s did not have an established security interest in FHFA property. As a result they
could not foreclose FHFA properties and the debis were unsecured. Federl statutes including HERA, Federal Foreclosure Bar, the Federal Fair
Bebt Collection Practice Act and the

FHFA Conservatarship of Fannie Mae and Freddie Mac were provided as evidence of the intent of the U.5. Cangress to protect FHFA property
from non consensual liens, levy and foreclosure.

Non-judicial foreclosure disregards the legat protections provided by the FHFA Conservatarship of Fannie Mac and Freddie Mac propertics. NRED
declined to provide an Advisory Opinion stating they "de not have euthority 1o interpret federal law”.

This petition for an Advisory Opinion is based cxclusively on Nevada law, the Nevada Constitution, an NRED Advisory Opinion and Nevada
Supreme Court decisions and orders:

1) NRS 38; mediation, breach of contract and money claims requiring interpretation of CCR's.
2) NRS 649: requirements 1o oblain a court order prior 1o taking action 10 enforce payment,

3) NRS 649:Nevada's Fair Debt Collection Practice Act.

4) NRED Advisory Opinion 13-81: Super-priority lien, Decermber 12,2012,

5) The Nevada Constitution: Article | sections 3; The night 1o a trial

6) NRS 116: Nevada’s HOA super-priority licn and non-judicial foreclosure statute.

7) The Nevada Supreme Couort: Pre-cmption of NRS 116.

This petition is not intended to address all the potential issues refated to HOA foreclosure of FHFA property. Tt avoids discussion of the federal
statutes and federal court dectsions to avoid any issues with NRED limited authority with regard to federal law. The petition is nol intended 1o
address the unfortunate but real sitvation where o homeowner is financially unable to pay and simply makes the decision 1o stop paying the HOA
assessments. This petition is meant to address another common probtem, the homeowner disputcs the validity of the HOA's charges for assessments
under the CCR’s.



FHFA finances approximately 50% of the residential property purchased in Nevada. Homeowners purchasing property with FHFA financing
(Fannie Mae or Freddic Mac) receive title 1o propenty protected by federal statutes and the laws of Nevada, Homeowners living in a HOA have
received a copy of their CCR’s. They may not have a copy of the Nevada Revised Statutes NRS 116 or the other pertinent statutes ( NRS 38 and
NRS 649. Homeowners have a right 10 information about their HOA and how it is supposed 1o operate. This is part of the duties of the NRED
Owmbudsman office.

This petition is intended to formal request so that NRED can provide consumers, homeowners and HOA's important information about disputed
claims and the appropriate steps required in the processing of disputed claims under NRS 116.4117. Homeowners have a right 1o dispute inaccurate
and erroncous HOA charges. They have a right to request and be obtain accurate information about the process for resolving disputes refated to
HOA assessments and disputed claims, including HOA claims for breach of contract or money damages. Homeowners should not be forced to pay
illegitimate claims 1o avoid foreclosure by their HOA. There should be no ambiguity regarding the amount or the legal status of the debt, HOA's
should be required to provide a complete and full accounting of charges and payments. Homeowners should be advised of their rights, the process
for resolving disputes over the CCR's should be clear and the HOA and homeowner should be required 10 follow them.

The homeowner should know when the HOA has complied with the law and when it has legal autherity 10 enforce payment on disputed claims. The
amount required to settle the debt should not be in question.

NRS5 38.310; Limitations on commencement of certain civil actions. NRS 38310 Mediation

Parties arc required to submit disputed claims for breach of contract and money damages 1o mediation or arbitration pursuant 10 NRS 1164117 and
NRS 3B.310. The party making the claim must serve a copy of the writien claim and the stalement explaining the procedures for mediation and
arbitration on the opposing party within 45 days after filing the claim with the real estate division of the department of business and indusiry.
Nevada law requires NRS 38 arbitration / mediation of disputed claims based on HOA covenants, conditions and restrictions { CCR’s). Dispuied
claims imposed by the association for assessments against homeowners require the intespretation of the CCR's. The disputed claims for "breach of
contract” and "money damages” require NRS 38 mediation before the claim can proceed 1o court. NRS 649 375 prohibits community managers, and
collection agencies from advenising or threatening to advertise for sale any claim ns a means to enforce payment of the claim unless acting under a
court order

NRS 38310 Limitations on commencement of certain civil actions.
1. Nocivil action based upon « claim refating to:
{a} The interpretation, application or enforcement of any covenants. conditions or restrictions applicable io residentiel property or any
hylaws, rules or regulations adopred by an association: or
(b} The procedures used for increasing, decreasing or imposing additional assessments upon residentiad property £ may be commenced in
any court in this State uniless the action has been submitied 10 mediation or, if the parties agree, has been referred 1o a program pursuant to
the provisions of NRS 38.300 to 8360, inclusive, and, if the civil action concerns real estate within a planned community subject to the
provisions of chapter {16 of NRS or real estate within a condominivn hotel subject to the provisions of chapter [168 of NRS, all
adiministrative procedures specified in any covenanis, conditions or resirictions applicable to the property or in any bylaws, rules and
reguiations of an associution have been exhiausted.
2. Acourt shalf dismiss any civil action which is counmenced in violation of the provisions of subsection 1.
{Added to NRS by 995 _[417: A 1997 526; 267 _2278; 2(H1, 2296)

The Nevada Supreme Court decision in Hamm v Arrowcreek Homeownery Association (2068) stated "NRS 38310 requires mediation or arbitration
before civil actions are initiated by homeowners or homeowner associations alike, without classification™, The Nevada Supreme Court concluded "if
the collection agency acis as the agent of a homeowners' association and NRS 38310 applies to the action against the homeowners' association,
then that statute applies equally to the collection agency. The Nevada Supreme Court decision in McNight Family LLP v Adept Management { Oct
3.2013) siates HOA claims based on “Breach of Contract” or * Money Damages™ requires NRS 38 mediation prior 1o the filing of a case in district
caurt.

The CCR’s are a contract beiween the HOA and the homeowner. HOA's claims for additional Tees, fines, collection costs, filing and mailing fees,
attomney costs and other charges ase claims for “Money Damages™. These claims are directly related to the obligations and duties sct forth in the
CCR’s. The Nevada Supreme Court decisions clearly indicate that the party intending to wke "civil action” to enforce payment is required to file
and complete NRS 38 mediation first.

NRS 649. 375; Prohibited Practices:

NRS 649375 govems the activities of community managers and collection agencies and indirectly governs the activities of HOA's and members
of the executive board of HOA’s. The HOA executive board members are expecied 1o understand the “prohibited practices™ for community
managers and collection agencics.



NRS 649.375 Prohibited practices. A collection agency, or its manager, agents or employees, shall not:

1. Use any device, subterfuge, pretense or deceptive means or representations to collect any debt, nor use
any collection letter, demand or notice which simulates a legal process or purporis to be from any local, city,
county, stale or government authority or attorney.

2. Collect or attempt to collect any interest, charge, fee or expense incidental 1o the principal obligation
unless:

{a) Any such interest, charge, fee or expense as authorized by law or as agreed to by the parties has been
added to the principal of the debt by the creditor before receipt of the item of collection;

(b) Any such interest, charge, fee or expense as authorized by law or as agreed to by the parties has been
added to the principal of the debt by the collection agency and described as such in the first written
communication with the debtor; or

(c) The interest, charge, fee or expense has been judicially determined as proper and legally due from and
chargeable against the debtor.

6. Advertise for sale or threaten to advertise for sale any claim as a means to enforce payment of the claim,
unless acting under court order.

NRS 649. 370 ; Nevada’s Fair Debt Collection Practice Act

NRS 649370 Violation of federal Fair Debt Collection Practices Act. A violation of any provision of the
Jfederal Fair Debt Collection Practices Act, 15 U.S.C. §§ 1682 et seq., or any regulation adopied pursuant
thereto, shall be deemed 10 be a violation of this chapter {Added 1o NRS by 2007 2500)

$1692(16) and specifically prohibits a “debt collector” from: “Taking or threatening to take any nonjudicial
action to effecy dispossession or disablement of propertv if—(A) there is no present right to possession of the
properiy (B) there is no present intention 1o take possession of the propertv:_or (C) the property is exempt by law
from such dis- possession or disablement.”

Courts have determined that HOA claims are debts subject to the Fair Debt Collection Practice Act( FDCPA). Calvert v Alessi Koenig LLC 2013
WL 3833053. Karimova v, Alessi & Koenig,

The Nevada FDCPA specifically prechudes the use of non-judicial foreclosure to collect a debt when property is protecied from foreclosure by other
faws.

The Fair Dett Collection Practice Act is a consumer protection siatute, it places specific requirements on HOA's, communily managers and
collection agencies:

& A debi collector may not falsely represent “the characier, amount, or legal siaius of any debt”
¢ A debt collector may not use "any false representation or deceptive means to collect or attempi to collect any debi™
¢ A debt collector may not use "unfair or unconscionable means to collect or atiempt to colfect any debt.”

¢ A debt collector may nol threaten "to take any action that cannot legally be taken or that is not intended to be taken.”

HOA’s make informed decisions about when and how they 1ake pursue claims or take action to enforce payment. When there is a dispute lor breach
of coniract related to the CCR's or a disputc over money damages the HOA community manager and HOA board members have oplions 1o consider
ranging from no action on a claim, to decisions Lo lake action 1o enforce payment. The HOA executive boards decision 10 take action 1o enforce
payment should comply with the requircments under NAC 116.405, The HOA must have legal authority to enforce payment on the claims.

A decision to enforce payment on a disputed claims related to breach of CCR’s or money damages, without NRS 38 mediation violates NRS
1164117 and NRS 38.310, Homecowner disputes with their HOA commonly involve ussessments for fees and fines, interest, accounting errors,
assessment of claims more than 3 years old, errors in the posting of payments, collection fees and atlormey costs, Any number of ermors regarding



the claims for assessments can become the factual basis for a homeowner dispute with their HOA over the charges and assessments. It is up 1o the
HOA to submit the claim for NRS 38 mediation. When the dispute arises it may initially involve a management company or communily manager
working under a management agreement. The HOA has a fiduciary duty to the homeowners of the association. There is a duty ensure the
accounting records and posting the homeowncer payments is correct. [ the dispute is not resolved the homeowner may be unwilling 1o pay the
demands or money damages claimed by the HOA. Homeowners have a right to dispute charges for breach of contract or money damages. A
collection agency may get involved. Collection agencies are subject 1o NRS 649375, Debt collectors are known to take liberties, adding additional
fees and charges to the HOA lien demands. This can escalate the dispute by introducing additional erroncous charges that arc inconsistent with the
terms of the CCR’s and Nevada's statutes NRS 649375 and NRS 649370,

Charges for interest, fees, fines, filing and mailing costs, attorney fees and collection costs are subject to the CCRS and NRS 116. The disputed
claims and additional charges can include hundreds or thousands of of dollars of disputed charges. The charges may not be supported by the CCR's
or the statutes in Nevada. ( Nevada statuies NAC 116.470 provide maximum limits to allowable charges, the statutes do not set the fees) As a result,
the amount of money demanded by the HOA/ collection agency in notices sent to homeowners can be completely inaccurate.

Natices sent to homeowners may actually appear as foreclasure notices, meeting the states requirements and timelines under state law. The notices
are provided in a form conforming to the legal process of a NRS 116 non-judicial foreclosure. (A polential violation of NRS 649375(1)) The
natices desmand payment and include threats and timelines informing the homeowner they can loose their property if payment is not received by
specific dates. These notices are sent when the HOA has a legal obligation under NRS 116.4117 and NRS 38 to mediate the disputed claims. The
notices provide this information when the HOA does not have legal authority to foreclose, a violation of the FDCPA..

These claims have not been medinted or adjudicated, there is no court order and no fegal authority to foreclose. Nonjudicial foreclosure is used to
enforce and collect payment. Homcowners arc forced to pay invalid debis to aveid the non-judicial foreclosure of their property. This is unfair
oppressive, and it appears 1o be illegal, HOA's should be required to comply with the siatutes and mediate disputed claims.

The character. amount, and legal status of the debt is being misrepresented in an effort force the homeawners payment on the disputed claim. The
HOA’s have no legal authority to foreclose FHFA property uniil the disputed claims have been medinted onder NRS 38,

NRED Advisory Opiniop 13-01

The NRED Advisory Opinion ** Super-priority Liens” 13-01, (Dec.12, 2012) discusses various types of HOA liens in reference to NRS 116. The
NRED Advisory Opinion clearly describes different types of liens, It is important for HOA's to understand the information provided in this
advisory opinion. The HOA must et this right or charges and demands for payment sent to the homeowner and the lender will be incorrect.

A clear understanding liens and how they relate to the calculation of the super priotity lien or the calculation of the HOA's lien for assessments is
critical to providing an accurate demand for payment. There has been a lot of confusion over the years regarding a number of these liens. The
NRED Advisory Opinion states the super-priority lien does not contain “cosis of collecting™ and the associations lien does not include “costs of
collecting. Competing interests regarding fees and interest what is and what is not part of the super -priority lien has confused the facts. This is
supported by Nevada Supreme Counrt decisions, Horizons at Seven Hitls HOA v IKON Holdings, Nevada Supreme Court No, 63178, April 28,2016,
The NRED Opinion [3-01 includes a discussion of contradiciory Advisory Opinions issued by a different state agency. The NRED opinion
demonstrates there have been differing opinions between stale agencies and 1 long period of controversy over HOA liens.

According to the NRED Advisory Opinion 13-01 there are a number of licn categories, not all represent secured debts or valid claims against the
homeowner or property. A dispute over assessments or money damages requires an interpretation of CCR's. The CCR’s in most cases will
determine how the HOA claims are assessed and enforced against the homeowner, The statutes under NRS 116 pravide limits to what can be
charges and they may supersede the HOA CCR's. This is a complicated task and certainly an arca where the HOA or the debt collector can
misrepresent the " characier, amount, or legal siatus™ of the debt.

Each HOA has its own unique sct of Covenants, Conditions and Restrictions { CCR’s). The CCR's specify the terms of the contract between HOA
and the homeowner. NRS [16 pravides limits 1o what HOA's can charge homeowners, NAC 116,470 provides limits but it does not specify what
the charges must be. HOA claims for breach of CCR’s or money damages require proper adjudication by a court 1o determine if the debis are valid
against the homeowner, secured debis, or unsecured debts,

Nevada Constititlion; Article 1, Section 3. Nonjudicial foreclosure of property without a court order violates a person’s right to a trial.

Nevada Constitution Anicle |, Sec: 3. Trial by jury; waiver in civil cases. The right of trial by Jury shalt be secured 1o afl and remain
inviolate forever: but a Jury triol may be waived by the partics in all civil cases in the manner 1o be prescribed by law; and in civil cases, if
three (ourths of the Jurors agree upon a verdict it shall stand and have the same force and effect as a verdict by the whole Jury, Nevada
Supreme Count decisions (/) Cheung v District Ct. 2005 No. 42212 (2} Aftercare of Clark County v Justice C1. 1-23-2004 NO. 38625, 38626,
Nonjudicial foreclosure without a court order violates due process and a persons right to trial



NRS 116, Nevada's Super-Priority Lien and Non-judicinl Foreclosure Statute

NRS 1163116 (1) “Lipless the Declaration Otherwise Provides™ The stawte clearly indicates that HOA charges and the enfarcement of claims is
dependent on the proper interpretation of the CCR's. The CCRs define the terms, obligations and duties of the contract, The enforcement of licns as
assessments depends on terms of the contract and the effect of NRS 116 on the validity of the charges.

NRS 1163116 Liens against units for assessments, [Effective through December 31,2019.]

. The association has « lien on a wnit for anv construction penalty that is imposed against the unit’s owner pursiant fo NRS 116 3103035,
any assessment levied against that unit or any fines imposed against the unit's owner from the time the construction penalty, assessment or
fine becames due. Unless the declaration otherwise provides, anv penulities, fees, charges, late charges, fines and interest charged pursuant to
paragraphs () to (n). inclusive, of subsection 1 of NRS 116.3102 and any costs of collecting a past due obligation charged pursuant 1o NRS
116 310313 are enforceable ay assessments wnder this section.

NRS 1164117(2) provides a requirement for NRS 38 mediation of claims resulting from the failure of a party to comply with the chapler,
declaration or the bylaws. The Nevada Supreme Court opinion Hamr v Arrowcereek Homeowners Association, No. 47763, Muv 15, 2008, indicates
NRS 1164117 applies equally to the HOA as it applies to homeowners, Equal protection under the law is provided under NRS 38310 . The statute
requires the parties subject to the CCR’s 10 submiit their claims to mediation before taking any “civil action™ for money damages or equitable relief.
Nevada HOA's are required 1o comply with NRS 38 310 by submitting claims for cquitable relief or money damages, to NRED for mediation. NRS
38 mediation provides the initial step to resolving disputes. The HOA has no legal authority to take action 10 enforce payment on such a debt
without NRS 38 mediation_

NRS 1164117  Effect of vielations on rights of action: civil action for damages for fuilure or refusal to comply with provisions of chapier
or goverting docioments; members of executive bourd not personaily liahle 1o victimy of crimes: circumstunces under which punitive duamages
may be awarded; altorney’s fees,

1. Subject 1o the requirements set forth in subsection 2, if ¢ declarant. community manager or any other person subject to this chupter
Juils to comply with any of its provisions or any provision of the declaration or bylaws, any person or cluss of persons suffering actual
damages from the failure to comply may bring a civil action for damages or other approprigte relief.

2. Subject to the requirements set forth in NRS 38 310 and except as otherwise provided in NRS 1163111, a civil action for damages or
other appropriate relief for a failire or refitsal to comply with any provision of this chapter or the governing documents of an association may
be brought:

NAC 116.470(2) provides a list of charges related 1o costs of collection. The fees listed are the maximum amount that a HOA may charge against
the units owner. The amount charged cannot excecd the actual amount payed by the HOA. The statue does not specify the amount the HOA charges
the homeowner, as this needs 10 be specified in the CCR's. In addition these charges are charges against the unit owner { not a lien o be enforced
against property).

NAC 11647002}, An association or ¢ person acting on behalf of an asseciation to colfect a past due obligation of @ wnit's owner may net
charge the unit's owner fees in connection with a notice of delingient assessment pursuant 1o paragraplh (a) of subsection | of NRS 116 31162
which exceed the following amonnts. .. (list of feex)

NRS 1163103 "Except as_ provided in the declaration, the bylaws”... the excculive board, members and officers are fiduciaries acting on behaif of
the association: having a duty of care, in the pefarmance of their dutics. Shall act on an informed basis and required to exercise the ordinary and
reasonable care of officers and directors of a nonprofit carporation, subject to business-judgement rule.

NRS 1163103 Power of executive board to act an behalf of association; members and officers are fiduciaries; duty of care; application of
husiness-judgment rule and confiict of interest rules; limitations on power.

1. _Except as otherwise provided in the declaration, the bylaws _this section or other provisions of this chapter, the executive board acts
on behalf of the association. In the performance of their duties, the officers amd members of the executive board are fidueiaries and shall act
on an informed basis, in good faith and in the honest belief that their actions are in the best interest of the associgtion. Officers and members
of the executive board:

{a) Are required to exercise the orditiary and reasonable care of officers and directors of a nonprofit corporation, subject 1o the business-
Judgment rule:

NRS 116.1114 “Remedies” 10 be liberally administered, to ensure that the aggrieved party is putin as good a position as il the other party had fully
performed. The performance required under the contract is based on the statutes and the governing documents and bylaws of the HOA.

NRS 161114 Remedies 1o be liberally administered.  The remedies provided by this chapter must be liberally administered 1o the end
that the aggrieved party is put in us good a position ax if the other purty had filly performed. Consequential, special ar punitive damages may
not be awarded except as specifically provided in this chapter or by other rie of law.(Added 1o NRS by 1991 _541: A 2011 _2417)



NAC 116.045 Requires exccutive Board to comply with federal, state and local Jaw and “the governing dociments of the association”. This
regulation again indicales the executive board has a limited scope of authority, the gxecutive board may not act outside the scope of their authority
which is granted in the goveming documents. The regulation clearly requires an interpretation of the CCR’s 10 determine the executive boards *
scope of authority”. The law in Nevada specifically requires the exccutive board to comply with federal and state law. The statute indicates
commissioners have the authority to determine if the members of the executive board have performed their duties, complied with federal state and
local |aw or acied outside the authority granted in the goveming documents .

NAC 116,405 Execitive board: Determination by Commission of whether members have performed their duties. (NRS_116.3103,

Conunission may consider whether the member of the executive board fas:

L. Acted oulside the scope of the authority granted in the poverning dociments;

8. Caused the association to:

(a) Comply with all applicable federal, state and local laws and regulations and the
governing dociments of the association;

(B} Uniformiy enforce the governing documents of the association

NRS 116.623  Petitivns for declaratory orders or advisory opinions: Regulations; scope: contents of pesition; filing: period for response.

Pre-emption of NRS 116

The final and possibly the most compelling argument against the awthority of the HOA to foreclose FHFA property involves the pre-emption of
NRS 116. In the case Saticoy Bay v. Fed. Nat'l Mortg. Ass'n (2018) the Nevada Supreme Court conducted the required pre-emption analysis to
evaluaie potential conflicts between federal and state law. The decision provides the analysis and necessary evidence showing NRS 1163116
implicily conflicts with the Federal Foreclosure Bar. The implicit conflict impairs the L1.S. Congress objectives to conserve and preserve FHFA
assets. The Nevada Supreme Courts order to pre-empt NRS 116 appears to remove any legal autherity allowing Nevada HOA's to non-judicially
foreclose FHFA property.

The Nevada Supreme Court has preserved the FHFA Deeds of Trust as requested in the case pleadings by FHFA attorneys. NRS 116 provides
HOA's with statutory liens, super priority liens, and the right to non-judicially foreclose property. Pre-emption voids NRS 116 with tegard 10
FHFA property and removes the statutory right to establish a super-priority lien or non-judicially foreclose FHFA property.

Pre-cmption of NRS 116 is based on the Supremacy Clause of the U.S. Constitution which provides that when laws conflict federal law overrides
state law. The effect of pre-emption is to void the siate statute (NRS 116) with regard to FHFA property. The Nevada Supreme Court's pre-emplion
order exempts FHFA property from the effects of NRS 116 Pre-cmption removes the statutory authority authorizing super priority licas and non-
judicial foreclosure of FHFA property.

Conclusion:

The Nevada Supreme Court’s decision to pre-empt NRS 1163116 in the case Saticoy Bav v. Fed. Nat'l Morty. Ass'n (2018) provides a pre-cmption
analysis and the courts order 1o pre-empt NRS 1163116. This exempis FHEA property from the effects of NRS 116 statutory liens, super priority
liens and nonjudicial foreclosure.

Nevada HOA's fail 1o consider Nevada law requiring the HOA 0 mediate ( NRS 116.4116, NRS 38.310) and adjudicate disputed claims before
taking action to enforce payment (NRS 649.375). Instead, HOA's take action to enfarce payment by nen-judicial foreclosure and circumvent the
statutes and abridging the homeowners rights and ability 10 dispute claims for breach of contract { CCR's ) and maney damages. The disputed
claims are not subjected to an interpretation of the CCR’s, they are simply foreclosed 10 collect a debi,

Notices from the HOA, community managers and collection agencies are sent 1o homeowners falsely repiesenting the “character, amount, and legal
status” of the debi. The collection process is does not comply with NRS 116.4117 or NRS 38310, The HOA's foreclasure of a super priority lien
and FHFA property is based on NRS 1163116, a state statute in conflict with federal statutes and pre-empted by the Nevada Supreme Court. The
Nevada Supreme Court has held that NRS 1163116 conflicts with the Federal Foreclosure Bar. Pre-cmpled statutes do not canvey legal autherity to
allow enforcement of payment or the foreclosure of FHEA property,

HOAs and the collection agencies disregard Nevada’s Fair Debt Collection Act {NRS 649370, §16926(6) ) which specifically prohibits “taking or
threalening to take any nonjudicial action™ against property protecied by other law. FHFA property is protected by a number of statutes!

The pracess used by HOA's 1o sell FHFA property is not based on the statutes, it depends on on deceptive and false representation of the “character
and legal status” of the debt. The deception caries through 1o the “Trustees Deed” issued at the sale of FHFA property stating “compliance with the
statutes™. I the disputed claims for asscssments and money damages requires mediation and adjudication before enforcement of payment or
foreclosure under the law, the non-judicial foreclosure FHFA propenty is based on a false premise that the HOA has legal authority to enforce
payment and foreclose.



o a

The implicit conflict and pre-cmption of NRS 1163116 is an obstacle preventing the HOA from having the statutory authority neeessary to apply
liens, including super priority liens to FHFA property or the legal authority to non-judicially foreclose FHFA property. The HOA's Tailure 10
mediate disputed claims is a problem. The Nevada Fair Debt Collection Practice Act { 649370) includes a specific prohibition §1692((6) againsi
non-judicial foreclosure that applies to FHFA property. In addition the statute provides consumer protections against HOA's using misleading
information, unfair or unconscionable means to collect or allempt 1o collect any debt.

FHFA has not consented 10 the foreclosure or sale of any FHFA property in Nevada.

QUESTIONS: NRED Advisory Opinion:

I. _To what extent does the Nevada Supreme Court’s order 10 pre-cmpt NRS 116 in the case Saticoy Bay v. Fed. Nat'l Mortg. Ass'n (2018),
limit the statutory authority of a Nevada Homeowners Association to attach and perfect liens and super-prierity liens to Federal Housing
Finance Agency (“FHFA") property or to enforce payment by non-judicially foreclosing property financed by the Federal Housing
Finance Agency (FHFA) when FHFA does not consent 1o such action?

2. What s the legal process for HOA's attempting to settle disputed claims against homeowners for alleged unpaid HOA assessments,
breach of contract involving CCR’s or moncy damages?

3. What “Remedies™ (NRS [16.11 14} exist under Nevada law to compenstie homeowners for damages related to the non-judicial
foreclosure of FHFA property. based on the HOA's False representations of the “character, amount or legal status™ of claims, or the
HOA's actions to enforce payment by non-judicially foreclosing and selling FHFA property that constitute an “action which cannot
legally be wnken™ ?

Thank you for your time and interest,

Sincerely,

Sn,wl&u)ﬂx\

Sarah Wit

Addinonal petitioners:



